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§ 3795c]), making it a misdemeanor for one to desert or willfully 
neglect to provide for the support of his wife or minor children in 
destitute or necessitous circumstances, an instruction that if, when 
accused separated from his wife, she had certain money given her by 
accused in the bank, and that she now has part of the money and 
jewels and real estate worth a certain sum, she was not in destitute 
circumstances, was properly refused; there being no fixed standard as 
to what constitutes destitute or necessitous circumstances. 

[Ed. Note. — For other cases, see Husband and Wife, Dec. Dig. 
§ 314.*] 

6. Husband and Wife (§ ai3*) — Abandonment — Sufficiency of Evi- 
dence. — In a trial under St. March 12, 1904 (Acts 1904, p. 208, c. Ill 
[Code 1904, § 3759c]), making it a misdemeanor for one to desert his 
wife in destitute and necessitous circumstances, evidence held insuffi- 
cient to show that accused's wife was any time in destitute or neces- 
sitous circumstances within the meaning of the statute. 

[Ed. Note. — For other cases, see Husband and Wife. Dec. Dig. 
§ 313.*] 



CITY OF RICHMOND v. WOOD. 
Jan. 14, 1909. 
[63 S. E. 449.] 

1. Evidence (§ 471*) — Opinions. — Though not an expert, one, in 
answer to a question whether he had seen anything wherefrom he 
could say the sewer was too small to carry off the flow of water 
there, may testify to a physical fact — what he saw on the afternoon 
of the overflow — indicating that the sewer was too small to carry off 
the water; an opinion not being called for by the question, or in- 
volved in the answer. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2149-2185; 
Dec. Dig. § 471.*] 

2. Damages (§ 146*) — Pleading. — The declaration alleging that a 
sewer was so choked that it would not carry off the water, and that 
by reason thereof the water entered on plaintiffs lot with a dwelling 
thereon, and concluding that plaintiff was otherwise greatly injured 
and damaged, is broad enough to cover the damage done to all build- 
ings on the lot. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 146.*] 

3. Pleading (§ 317*) — Bill of Particulars of Damage — Necessity of 
Demand. — Defendant, if not sufficiently advised by the declaration of 
the particulars of the damage from the overflow complained of, 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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should, as allowed under Code 1904, § 3249, demand a bill of par- 
ticulars. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 962; Dec. 
Dig. § 317.*] 

4. Evidence (§ 550*) — Opinions — Questions to Experts. — Before the 
opinion of an expert, based on facts to which he has not testified, can 
be admitted, he must fully understand the facts already proved, and 
his testimony must be in response to a hypothetical question, embody- 
ing the evidence, so that a witness, not shown to have been familiar 
with the conditions which caused plaintiff's damages at the time of a 
storm, though shown to be familiar with the carrying capacity of 
sewers and the general causes of overflows, may not answer the ques- 
tion: "Applying that familiarity to the conditions out there on the 
date of this storm, what do you say was the difficulty?" 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2366; Dec. 
Dig. § 550.*] 

5. Evidence (§ 317*) — Showing Facts by Complaints Defendant 

city, sued for failure of its sewer to carry off the water in a storm, 
may not show the storm was extraordinary by testimony of its 
engineer as to complaints made to him of overflows of other sewers 
in other parts of the city at that time; the facts of overflows, and 
not complaints thereof, being admissible. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1174-1192; 
Dec. Dig. § 317.*] 

6. Trial (§ 256*) — Instructions — Requests for Limitations. — An in- 
struction properly stating the law applicable to facts which plaintiff 
had pleaded and undertaken to prove is not objectionable because not 
stating that it is appropriate only to the evidence introduced in sup- 
port of a certain count; there having been no request for such limita- 
tion. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 628, 630; Dec. 
Dig. § 256.*] 

7. Trial (§ 295*) — Instructions Considered as a Whole. — Each in- 
struction need not fully propound the law entitling plaintiff to re- 
cover, but it is enough that all the instructions, when read together, 
as they must be, do so, and without prejudice to defendant. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 703-717; Dec. 
Dig. § 295.*] 

8. Municipal Corporations (§ 840*) — Sewers — Overflows — Proxi- 
mate Cause— Floods. — Where a city sewer becomes choked from 
want of ordinary care of the city, and such condition is the real, and 
proximate cause of the injury, the fact that there was an extraordinary 
flood will not relieve the city of liability. 

♦For other cases see same topic and section NUMBER in. Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§ 1791; Dec. Dig. §• 840.*] 

9. Municipal Corporations (§ 845*) — Overflow of Sewers— Floods — 
Instructions. — An instruction stated that the city was not bound to 
maintain its sewers so as to meet extraordinary conditions, that it 
was not bound for damages from overflows from its sewers caused 
by extraordinary falls of rain, and that if the jury believed that at 
the time of the damage there was a great rainfall, out of the ordinary 
course of things, producing a great flood of water [and not an ordi- 
nary flood such as might reasonably be expected in this locality and 
climate], and that, by reason of such extraordinary flood, the damage 
was caused, they should find for defendant. Held, that the bracketed 
words were properly interlined. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. 
§ 845.*] 

10. Appeal and Error (§ 882*) — Invited Error — Instruction. — Even 
if words interlined by the court in an instruction are improper, they 
may not be complained of by a party who asked an instruction pro- 
pounding in the same words the proposition announced by such inter- 
lineation. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
3602; Dec. Dig. § 882.*] 

11. Appeal and Error (§ 204*) — Objection Not Made Below. — Error 
cannot be predicated on refusal of defendant's requested instruction 
limiting the recovery to damages done to the dwelling on plaintiffs 
lot, evidence showing other damage having been admitted without 
objection. As to support such instruction, defendant must on appeal, 
for the first time, attack the competency of such evidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
1258-1280; Dec. Dig. § 204.*] 

♦For other cases see same topic and section NUMBER in Dec; and 
Am. Digs. 1907 to date, and Reporter Indexes. 



